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MENTAL HEALTH 

Statement 
HON ALISON XAMON (East Metropolitan) [5.45 pm]: During the last recess, before we moved into this 
week of sitting, I held a roundtable discussion with a wonderful group of people about mental health legislation 
in Western Australia. A lot of people attended that forum, and I was very grateful for that. They represented a 
wide range of people who are currently directly impacted by the legislative framework. We had quite a few 
consumers of mental health services, who are quite experienced advocates, attend. There were people who 
provide family support for consumers and employees of non-government organisations that deliver mental health 
care services. We were also lucky enough to have representatives attend from the medical and legal sectors who 
are directly involved with the delivery of mental health services.  

The forum came about because obviously discussion on mental health issues is quite timely at the moment. I 
understand that the government is undertaking yet another review of the Mental Health Act. This has been going 
on for a very long time. I am aware of that. It was actually started by the previous government many years ago 
but was not progressed. I understand that it has now been picked up by the Mental Health Commission, which is 
revising the original revisions of the act to see whether they are relevant, with the intention of proceeding with a 
new Mental Health Act. 

I want to take this opportunity to thank the people who turned up for that forum for their time and their 
passionate advocacy on this very important issue. It was very clear that they want to see improvements and they 
want to see them done in a timely way, and they will not give up fighting for that. I am particularly humbled by 
the willingness and preparedness of these people to work with me.  

I am sure it will not be news to anyone that there was unanimous agreement among the participants that there are 
serious problems with our current mental health legislative framework and that urgent change is needed. As I 
have mentioned, this is something that has been recognised not only by this government but by successive 
governments. The reason this discussion came about was not to try to reinvent what the government is currently 
doing; it was to open up a dialogue. That dialogue has come about because I have been having multiple 
discussions with these people over the past 12 months about whether we even need a Mental Health Act. That is 
a very different question from the one that we have been working with. By that, I mean that people want to have 
a discussion on, or space to talk about, whether a better approach would be to look at having a general capacity 
act, or an incapacity act, or legislation that, for example, would greatly enhance the guardianship legislation. 
There are ongoing issues, which I will elaborate on a bit more, about the interlinking between various legislative 
regimes. Certainly what has come out of this forum is that there is not a yea or a nay as to whether we need to 
completely change our approach to the mental health legislation and not have that legislation at all, or whether 
we need to continue down the path of just amending our existing mental health legislation. Certainly, people got 
a lot out of the discussions; the forum was food for thought. It provoked some very interesting discussions and 
observations about the continuing stigmatisation of mental illness in our community. I will not go through the 
exhaustive list of discussions we held, because it went for several hours, but I will draw members’ attention to 
some of the recurrent themes that were raised. Specifically, a lot of the discussion was about the current 
disconnect between the reviews that are occurring now of two of our most significant pieces of mental health 
legislation—the Mental Health Act 1996, which is being dealt with by the Mental Health Commission, and the 
Criminal Law (Mentally Impaired Accused) Act 1996, which is currently being dealt with by the Attorney 
General’s office. People at the forum felt that this disconnect needs to be addressed urgently. I am hoping that 
the opportunity provided by the summer recess will be used by the Minister for Mental Health and the Attorney 
General to get together and ensure that the two acts are not being looked at in isolation. A recurrent theme at the 
forum was the suggestion that consideration could even be given to amalgamating the bills. Certainly, there is a 
great amount of concern, broadly speaking, within the mental health community about the reviews of these acts 
occurring in silos. I encourage both ministers to take those concerns on board and, if those reviews are not taking 
place in isolation, to perhaps get some information out to the community so that it can be assured that it is not 
occurring. 

We need to decriminalise mental illness and to make sure that the people who come under the Criminal Law 
(Mentally Impaired Accused) Act are not put away indefinitely because of holes in the legislation, that they are 
not sent to Hakea Prison when they are considered unfit to plead, and that they do not remain incarcerated under 
this legislation for longer than they would have been had they pleaded guilty to the initial act. Prison is simply 
not an appropriate place for people with serious mental illness. There is an urgent need for court diversion 
intervention programs. Mental health legislation should be interacting seamlessly with other legislation, 
including mandatory sentencing legislation, to ensure that people with a mental illness are not discriminated 
against or unfairly impacted upon by its provisions. Mental health legislation needs to be reviewed and amended 
regularly. I understand that it is an area about which we are constantly learning and for which we are constantly 
developing new treatment models; however, it is precisely because it is such a difficult area to change 
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legislatively that we should not be putting it in the too-hard basket. One of the advocates at the forum said that 
mental ill health should never be put in the too-hard basket; it should be put in the extremely vulnerable and 
therefore most important basket instead. I thought that was lovely. 

We need to put more resources, time, political will and funding into making world’s best legislation, including, 
when the time comes, making sure that we are engaging experienced and skilful drafters. We need to change the 
current paternalistic act and provide stronger advocacy for the person put into involuntary hospitalisation, or who 
is subject to a community treatment order. At the moment, there are just not enough checks and balances. This 
lack of checks and balances in the current legislative regime is putting people at risk. We need an independent 
oversight body, or watchdog, that has teeth and is given adequate powers to play an effective role.  

Another recurrent theme was that legislation needs to reflect that the roles of the treatment provider, such as the 
psychiatrist or the detention decision maker, are fundamentally different ones. They are not treated as such under 
the current system, and this is compromising treatment. It makes it virtually impossible for the development of a 
strong therapeutic relationship between the treatment provider and the consumer, and psychiatrists are also 
asking for change. 

I would like to discuss many other things—but I will not do it now—including the need to incorporate into 
mental health legislation provisions for Aboriginal people and individuals from culturally and linguistically 
diverse backgrounds, as well as a recognition of the needs of mature minors and carer provisions, or provisions 
for those family members providing support for people with serious mental illness. I would also like to mention, 
although it is not directly related to legislative changes, that access to services will always remain a core issue. I 
am not the only one who knows that. Time and again, people who are involuntarily hospitalised for mental 
illness would not have deteriorated to such a drastic level had they been able to access voluntary treatment 
sooner. None of these issues is new; I am well aware that they were all raised in the 2003 review under the 
previous government. I know that many people put a lot of time, effort and thought into this review in the 
expectation that their input would be valued by government and would feed into improvements, but they are still 
waiting and they are very disappointed about that.  

It is urgent that improvements to our mental health legislation be considered now. It has not been a high priority 
of this government, but it should be, because the flaws in the current legislation are having a direct and serious 
impact on members of our community who are already suffering through having a mental illness. Laws are there 
to serve people, but instead our mental health legislation is creating a category of victims.  

Again, I acknowledge that it is a difficult area, but we are talking about forcing treatment on and locking up 
people who have not committed crimes. There are inherent tensions between the rights of individuals and the 
rights of communities, and between the right to freedom and the right to treatment. And who gets to judge what 
is normal? We do need to make it a priority. We know that the current system is flawed. I understand that the 
minister and the Attorney General are looking at their respective acts, and I hope there is enough goodwill to 
move this neglected area forward, preferably in a cohesive and timely away. 

House adjourned at 5.56 pm 
__________ 

 


